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CRIMINAL PROPERTY CONFISCATION BILL 2000 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 
Clause 12:  Unexplained wealth declarations - 
Debate was adjourned after Mr Wiese had moved the following amendment - 

Page 7, after line 27 - To insert the following - 

(5) Before finalising an unexplained wealth declaration the court is to - 

(a) endeavour to identify by all possible means those who have suffered direct 
financial loss from the activities of the respondent who is the subject of an 
application for an unexplained wealth declaration; 

(b) provide every possible opportunity for those identified as a result of 
subsection (5)(a), or for others not identified by the court who believe they 
meet the criteria laid out in subsection (5)(a), to put their claim and to 
provide evidence of the value of their direct financial loss to the court; and 

(c) assess the value of the direct financial loss suffered by each of those persons 
whom the court identifies as having suffered a direct financial loss. 

to which amendment Mr McGinty had moved the following amendment - 

That the amendment be amended by inserting in paragraph (a) after “have” the word “innocently”. 

Mr WIESE:  Dealing with the amendment moved by the member for Fremantle, I can see no problem with the 
word “innocently” being added to the amendment that I have moved. 

I will now respond to the issues raised by the minister when he indicated that he and the Government would not 
accept the amendment I have moved.  As an excuse, the first issue that the minister addressed was that it would 
be difficult to apply my amendment to unexplained wealth.  I accept what the minister said in that regard.  The 
reason I have to move the amendment relating to unexplained wealth is that that is the first of the three areas 
with which we will deal in this legislation.  We will deal with unexplained wealth; later on we will deal with 
crime-derived property; and then we will deal with crime-substituted property.  However, the first of those three 
areas that comes up is unexplained wealth.  I would much rather move my amendment relating to crime-derived 
property, because that would be very simple and easy, and the points that I am trying to make would have far 
greater impact and meaning in that area.  However, we are dealing with unexplained wealth - that is the situation.   

I intend to deal with the amendments to clauses 12 and 14.  If those amendments are not passed, obviously we 
will move much quicker through the following amendments in the other areas.  However, my point is still 
extremely valid.  I am pleased that the minister said that he would agree with the concept about which I am 
talking, and he obviously believed many others would also agree with it.  I must agree with the minister, because 
from discussions I have had with members of Parliament from both sides of the House and with many people in 
the public arena, there is total agreement with the concept I am trying to put forward in these amendments; that 
is, that the victims of crime should have first access to the confiscated profits.  There can be no argument with 
that.  I cannot explain why on earth the Government is not prepared to accept what I am trying to put in place, 
because it is absolutely supportable.  I have asked myself why on earth the Government and the party room will 
not agree with the concept about which I am talking.  The only explanation that comes to mind is that nobody 
thought about the victims during the drafting of this legislation.  In the party room we were presented with draft 
21 of this legislation.  The first time I saw it I said, “What about the victims?”  I honestly believe that in the 
whole three-year process, and through the 21 drafts that preceded the bringing of this legislation into the 
Parliament, nobody thought about the victims, to the degree that when I sat down with the Attorney General that 
afternoon to discuss this whole issue, we looked at draft 21, we looked at the particular clauses and we addressed 
the whole concept of the victims and the fact that they should get first access to any of those profits that are 
confiscated from the criminals, and the best thing he could come up with was the amendment made subsequently 
in clause 131.  In clause 131(2)(c), we finally got some grudging agreement that some account would be taken of 
the victims, and a provision was included in that clause which would allow the victims to get access to some of 
the confiscated moneys that go into the confiscation account to allow them to take civil proceedings to recover 
the funds. 

It was finally accepted that maybe some access for victims was needed, but it is an absolute disgrace and an 
insult to victims that that will be after the event and that those victims will only be funded to recover the 
proceeds by taking civil action themselves after everything that the Crown can get its hands on has been 
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confiscated and passed over to the Crown.  If people were able to look at the original clause in draft 21, they 
would see the extent of the changes that were made to that clause after my discussions with the Attorney General 
in the 18 hours prior to the Bill being introduced into the Parliament.  

Mr PENDAL:  I support the member for Fremantle’s amendment, and, in turn, I hope I will be able to support 
the original amendment moved by the member for Wagin.  During the debate on the second reading speech I 
said - it was not an observation that was all that original - that one cannot make a silk purse out of a sow’s ear.  If 
the amendment, or the double amendment, were passed, the Bill would at least begin to look as though it were 
not as ad hoc as I suggested in my speech during the second reading stage.  The minister, in his response before 
the suspension, gave all the reasons in the world why the original amendment moved by the member for Wagin 
should be passed.  He spoke in glowing terms about the equity of having a compensation system that extended 
the rather narrow protocol in Western Australia in relation to criminal injuries compensation.  For all the reasons 
given by the member for Wagin, and for the additional reasons given by the Minister for Police, there is plenty 
of room to say that we should pass, first, the member for Fremantle’s amendment and, secondly and 
substantially, the member for Wagin’s amendment.   

The member for Wagin made a telling point.  He talked about a victim who had been embezzled of money, for 
example.  He went on to say, if I heard him correctly, that the State would be the beneficiary.  There was no talk 
of the victim.  Members should consider for a moment the extraordinary irony in what the Minister for Police 
has said in response to the general argument put forward by the member for Wagin; that is, under the current 
situation, the State will be the beneficiary - it will confiscate the profits as it were - and the criminal will not 
suffer because he or she did not have a right to the assets or profits in the first place.  Who will be the loser?  It 
will be the victim.  A very eloquent argument has been put forward by two people; namely, the member for 
Wagin and, more recently, the Minister for Police.  There is a strong argument that says that we are dealing with 
a Bill that is not likely to be back in front of the Parliament for a long time.  I have become short with the 
argument that we should pass it in its current form.  I recall moving an amendment in this House 18 months ago, 
which effectively would have set up a drug court in Western Australia.  The intention was to make explicit in 
some of the sentencing laws the amendment that a heroin user might have his or her sentence suspended, 
pending the acceptance of a treatment program.  The Government intervened and rushed the Attorney General 
into the back of the Chamber and said, “That is a good idea, but we will do it later in our own form.”  My 
argument at the time was:  At what cost?  Eighteen months have elapsed and, incidentally, we still have not done 
it.  My argument on that occasion was that in those 18 months we might lose another 75 or 80 people to the 
scourge of heroin.  The same argument applies here.  If there is merit in what the member for Wagin is saying, 
for heaven’s sake, let us not say and do what the Minister for Police was suggesting during the suspension; that 
is, that we put it on the backburner and send someone overseas.  Let us do it now and do someone a favour in an 
attempt to ensure we make a deficient Bill into a marginally better proposition.  For those reasons, I support the 
amendment moved by the member for Fremantle, with the intention of ultimately supporting the amendment 
moved by the member for Wagin.  

Mr WIESE:  I will raise some issues in relation to the comments that were made after I moved the amendment.  I 
will not labour the point, because I have made the point reasonably strongly to the minister, except to say that if 
members want to look at the original clause in draft 21 to see what was proposed then, I am happy to show them.  
They will find that the differences between what was proposed then and what has been proposed now - members 
must bear in mind that that was 18 hours before the Bill was introduced into the House - are extraordinary.   

The first issue I will deal with was raised by the member for Fremantle when he indicated that he thought it may 
be possible, and the right way to go, to make amendments to clause 131, which deals with the disbursement of 
the proceeds from the confiscation account.  There are two strong reasons I have not gone down that route.  First, 
I believe it is too late then.  The moneys have been confiscated and passed to the Crown.  Secondly, the moneys 
are disbursed from that confiscation account by, and at the whim of, the Attorney General.  I certainly do not 
want to see that situation arise.  It is far too late to ask that the victims of crime receive their compensation via 
that avenue.  That is not an appropriate way to go.  The only way this can be done is for the victim of crime to 
become the first person to get any of the wealth that is confiscated from the criminal, if the victim can show to 
the court, first, that he has suffered a loss and, secondly, the extent of the loss.  That is the direction in which my 
amendments go.   

I am somewhat saddened by the member for Fremantle’s comment about the finance brokers when it was raised 
in regard to my amendments - but it was inevitable.  I believe that reference to the finance brokers muddies the 
waters when we are discussing this issue.  I accept that there will or may be circumstances in which a 
confiscation order against a finance broker will be sought and granted and that there will be an opportunity, if 
my amendments are accepted, for victims to get access to those funds before the funds are transferred to the 
Crown.  The use of the legislation in this area is not a way I wanted to go, but I accept that it is a possible way it 
could go.  The reality in most cases involving finance brokers will be that the persons involved will go into 
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bankruptcy and that the proceeds probably will not be available, even if this legislation goes along the lines that 
my amendments will take it.   

I believe there is total and absolute support both within this Parliament and in the public arena for this issue.  If 
we are talking about giving the victims some access to compensation, it is an absolute election winner.  I cannot 
understand why the Government is not prepared to accept it.  It is a good way to go.  It gives the courts an 
opportunity to put some justice back into the relationship between crime and the victim.  This would be the best 
and the first opportunity we have had to do that.  I am sorry that the minister again tried to muddy the waters by 
talking about the avenues for compensation that are already available for victims.  In that case, he was referring 
to victims of violent physical crime.  That is a totally different situation.  We are talking not about people who 
have suffered violent physical crime, but about those who have certainly suffered from crime in a similar way 
but whose suffering was the loss of all or a substantial amount of their property to criminals.  

Mr McGINTY:  This issue relates to whether we are serious about aiding the victims of crime.  Unfortunately, 
the record over the past decade has not been good on a variety of fronts.  The maximum payment of $50 000 
under the criminal injuries compensation scheme to a victim of violent crime has not been adjusted for a decade.  
That shows a neglect of the maintenance of the level of compensation for victims of crime.  The second area in 
which victims can be offered some sort of assistance is through a restitution, or restoration, order, which is part 
of the sentencing process.  However, they are not all that common.  A major criminal case in which the offender 
was not bankrupt was tried recently.  I rang the Director of Public Prosecutions and suggested that it would be 
appropriate to request a restitution order so that what was left of the vast amount of money this person was 
responsible for causing mainly elderly, self-funded retirees to lose - I am of course referring to Graeme Grubb - 
would be returned to the victims.  The judge did not grant that restitution order. 

Mr Prince:  Was it asked for? 

Mr McGINTY:  Yes, it was asked for. 

Mr Prince:  Is he not bankrupt? 

Mr McGINTY:  No, he is not. 

Mr Wiese:  That makes my point. 

Mr McGINTY:  I know it does. 

Mr Prince:  I am sorry, I thought the man was bankrupt. 

Mr McGINTY:  He is in the process of applying for bankruptcy, but he was not bankrupt at the time of 
sentencing.  Judge Kevin Hammond said that it was inevitable that Graeme Grubb would ultimately be declared 
bankrupt and he therefore saw little point in making a restitution order.  With due respect, I disagree.  It is a 
classic example of a case in which a debt could be levied against an offender prior to his entering into 
bankruptcy arrangements.  From what I am able to glean, restitution orders are not common for a variety of 
reasons, of which that was one.  I do not see the availability of restitution orders through the sentencing process 
as a way in which justice can be done and restitution given to the victims of crime.  It has not worked in the vast 
number of cases. 

The amendment before the House is a simple proposition that the judge be given a certain discretion when 
dealing with confiscation.  I know it is the policy of this Government to do away with judicial discretion through 
this Bill.  However, I think it would be appropriate in this case.  Who is more deserving, the State or the victim?  
It is as simple as that.  There is no doubt in the popular mind - and, for that matter, in the rigorous, intellectual 
mind - that the money the State recovers should go to the person whose money it is.  That is not the State.  The 
member for Wagin gave the very clear case - I can think of hundreds of others - of someone who is defrauded of 
$1m.  If this legislation were used to recover that money, it would not go to the victim.  That is wrong.  It could 
be rectified in a variety of ways:  Judges could be given discretion at the confiscation stage to award it to the 
victims, or clause 131 could be amended to enable the victims to be compensated at the end of the process.  That 
is not the desirable option, but it is something we will investigate when the Chamber deals with the clause.  It 
might be a bit optimistic to say that it could be dealt with later this afternoon.  I urge members to consider this 
amendment.  It deals with an important issue and would receive widespread community support.  It is not good 
enough for the Government to say that it will look at it in the future.  This legislation will involve the seizure of 
money that belongs to someone else.  The process should return it to that person. 

Mr PRINCE:  I listened last week to the member for South Perth’s impassioned speech in which he said that this 
was a dreadful piece of legislation that could not be fixed and should be withdrawn.  He now says that it could be 
made into something of value through some relatively minor amendments. 
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Mr Pendal:  Quite the contrary; I said that a silk purse cannot be made out of a sow’s ear, but that this 
amendment would make the legislation marginally better.  It is a difference. 

Mr PRINCE:  I have heard the member say on a number of occasions that legislating on the run does not work, 
and I agree with him in principle.  He has said umpteen times that if a change is made on the chamber floor, it 
will inevitably be wrong; yet that is what he and the member for Fremantle are trying to do.  At least the member 
for Wagin’s amendment has been on the Notice Paper for some time. 

Mr Pendal:  It is within your capacity to stop the debate and take the amendment away and do it properly.  I said 
last week that you had 18 pages of amendments - 

Mr PRINCE:  The member should make his speech when he is given the call. 

Mr Pendal:  You frequently interrupt, so don’t start telling me how to behave.  You are the one who brought in a 
silly piece of legislation.  You are now starting to pay for it.  You are having to concede things you never wanted 
to concede.  Give us a break. 

Mr PRINCE:  This Bill is not about compensation.  I say with pleasure that I agree entirely with the sentiments 
of the member for Wagin, as did the member for Fremantle.  It is more than past time for a comprehensive 
compensation system to deal with victims of crime. 

Mr Pendal:  Where is it? 

Mr PRINCE:  It has not been developed, but it will not be developed in this Chamber while we deal with a Bill 
which has the objective of taking away the motivation for criminal behaviour.  Its principal end is not to deal 
with compensation to victims.  It is far past time for a detailed policy to be developed and appropriate legislation 
to be introduced.  However, that will take time.  I suggest a select committee is a good way to do it.  It would 
have cross-Chamber support and could inquire into what is done elsewhere, not only in common law 
jurisdictions but also in others.  A select committee should ask how we might develop our own compensation 
system and put it into effect.  A source of funding for such a system would clearly be the compensation fund set 
up by this Bill.  I do not have a problem with that, nor do I have a problem with hypothecation in this area.  
Orders for return of property are made every day in the courts following conviction for a criminal offence.  A 
return of property order requires the victim’s property to be returned.  It frequently happens when property is 
found in the hands of the criminal at the time of the arrest.  An order for restitution can also be made if the 
criminal has disposed of the property but has something else of value.  The member for Fremantle is right that 
restitution orders are rarely made.  That is because most criminals are indigent; they do not have anything.  The 
hundreds of thousands of people who appear before the courts, particularly the Magistrate’s Court, are invariably 
in receipt of some form of social security and live in public housing.  Most of them do not have anything that 
could be used to pay restitution.  Although that is another problem, it is the reason restitution orders are fairly 
rare.  It is not often that criminals with the means to pay appear before the courts.  It has been my experience that 
when they do, the court makes a point of ensuring that the criminals pay.  However, it does not happen very 
often.  Therefore, a whole class of victims of crime does not receive compensation.  I am not talking about 
people with a physical injury, but about people who have lost their money or wealth and have no way of getting 
it back other than through insurance.  It is more than past time such a policy were developed.  The way to do it is 
by a committee, which, if it were to be done properly, would take some time.  I entirely agree with what the 
member for Wagin is trying to achieve.  However, the amendment does not fit within this Bill, which attempts to 
take away the motivation for organised, big-time crime.  The member for Wagin’s suggestion requires more time 
to develop.  I regret he will not be here to do it.   

Mr WIESE:   Half of what the minister spoke about was totally irrelevant to this legislation.  This legislation 
does not deal with criminals who do not have money, it deals with criminals who do have money and property, 
and it has a mechanism to remove the funds.  My amendment will put in place a mechanism to ensure that rather 
than those funds going directly to the State, the victims of crime get the first opportunity to receive some of the 
money.   

The end result of what I am proposing will be exactly the same; that is, the criminal will lose his property.  My 
amendment supports the intention of this legislation to remove the property from the criminal who has gained 
from his criminal activities.  If victims are able to prove to the court that they have suffered direct financial 
losses and can ascertain the extent of their losses, we should give the courts the power to compensate them 
before any of the moneys are transferred to the State.   

Amendment on the amendment put and passed. 
Amendment, as amended, put and a division taken with the following result -   
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Ayes (16) 

Mr Brown Dr Gallop Mr McGinty Mrs Roberts 
Mr Carpenter Mr Grill Ms McHale Mr Thomas 
Dr Constable Mr Kobelke Mr Pendal Mr Wiese 
Dr Edwards Mr Marlborough Mr Ripper Mr McGowan (Teller) 
    

Noes (20) 

Mr Barnett Mrs Edwardes Mr Marshall Mrs Parker 
Mr Barron-Sullivan Dr Hames Mr Masters Mr Prince 
Mr Board Mrs Hodson-Thomas Mr Nicholls Mr Shave 
Mr Bradshaw Mr Johnson Mr Omodei Dr Turnbull 
Mr Cowan Mr Kierath Mr Osborne Mr Tubby (Teller) 

            

Pairs 

 Ms Anwyl                 Mr House 
 Ms Warnock                 Mrs Holmes 
 Mr Riebeling                 Mr Minson 
 Mr Cunningham                 Mr Court 
 Ms MacTiernan                 Mr Baker 

Amendment, as amended, thus negatived. 
Debate adjourned, on motion by Mr Prince (Minister for Police). 
 


